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Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 
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not been published in AGRICULTURE DECISIONS. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: BRUCE THOMAS. 
P.&S. Docket No. D-94-25. 
Decision and Order filed August 30, 1994. 


Failure to file timely answer - NSF checks - Failing to pay when due - Suspension - Cease and 
desist order. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) ordering Respondent to cease 
and desist from issuing checks in payment for livestock purchases without having and maintaining 
sufficient funds on deposit and available in his account, and failing to pay when due the full 
purchase price of livestock. The Order suspends Respondent as a registrant for 5 years, but 
provides for terminating the suspension after 120 days if all unpaid livestock sellers are paid in 
full, and for permitting his salaried employment by another registrant or packer after 120 days 
upon demonstration of circumstances warranting modification of the Order. Where Respondent 
failed to file an Answer, a default order was properly issued. 


Jane McCavitt, for Complainant. 

Leonard "Mike" Caputo, Chattanooga, TN, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).! An Initial 
Decision and Order was filed on June 17, 1994, by Administrative Law Judge 
Dorothea A. Baker (ALJ) ordering Respondent to cease and desist from 
issuing checks in payment for livestock purchases without having and 
maintaining sufficient funds on deposit and available in his account, and failing 
to pay when due the full purchase price of livestock. The Order suspends 
Respondent as a registrant for 5 years, but provides for terminating the 
suspension after 120 days if all unpaid livestock sellers are paid in full, and for 
permitting his salaried employment by another registrant or packer after 120 


'See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 
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days upon demonstration of circumstances warranting modification of the 
Order. 

On July 18, 1994, Respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).? The case was 
referred to the Judicial Officer for decision on August 10, 1994. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with the 
effective date of the Order changed. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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This Decision and Order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Bruce Thomas, hereinafter referred to as respondent Thomas, 
is an individual whose mailing address is 51 County Road 1566, Cullman, 
Alabama 35055. 

(b) Respondent Thomas, at all times material herein, was: 

1. Engaged in the business of buying and selling livestock in 
commerce for his own account; 

2. Buying livestock on a commission basis; and 

3. Registered with the Secretary of Agriculture as a dealer, to buy 
and sell livestock in commerce for his own account and as a market agency 
to buy on commission. 

2. (a) Respondent Thomas, in connection with his operations subject 
to the Act, on or about the dates and in the transactions set forth in 
paragraph II(a) of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent Thomas did not have and 
maintain sufficient funds on deposit and available in the account upon which 
such checks were drawn to pay such checks when presented. 

(b) Respondent Thomas, on or about the dates and in the 
transactions set forth in paragraph II(a) of the complaint, purchased livestock 
and failed to pay, when due, the full purchase price of such livestock. 

(c) As of February 4, 1994, $41,960.00 remained unpaid for 
livestock purchases set forth in paragraph II(a) of the complaint. 


Conclusions 
By reason of the facts found in Finding of Fact 2 herein, respondent 
Thomas has willfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a), 228b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted By The Secretary, a 
Respondent’s failure to file a timely Answer or deny the allegations of the 
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Complaint constitutes an admission of the allegations in the Complaint and 
a waiver of hearing. Specifically, the Rules of Practice provide (7 C.F.R. §§ 


1,136(a)-(c), .139, .141(a)): 





§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of 
the Complaint and shall clearly set forth any defense asserted by the 
respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional 
allegations of the complaint and neither admits nor denies the 
remaining allegations and consents to the issuance of an order without 
further procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 
for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of 
all the material allegations of fact contained in the complaint, shall 
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constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. Within 20 days after service of such motion 
and proposed decision, the respondent may file with the Hearing 
Clerk objections thereto. If the Judge finds that meritorious 
objections have been filed, complainant’s Motion shall be denied with 
supporting reasons. If meritorious objections are not filed, the Judge 
shall issue a decision without further procedure or hearing. . . . 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on 
the facts by including such request in the complaint or answer, or by 
a separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The Complaint contains allegations virtually identical to the findings of 
fact, supra, and states (Complaint at 2-3): 


The respondent shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250-9200, in 
accordance with the Rules of Practice governing proceedings under 
the Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall 
constitute an admission of all the material allegations of this 
complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


Most importantly, you have 20 days from the receipt of this letter to 
file with the Hearing Clerk an original and three copies of your 
written and signed answer to the complaint. It is necessary that your 
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answer set forth any defense you wish to assert, and to specifically 
admit, deny or explain each allegation of the complaint. Your answer 
may include a request for an oral hearing. Failure to file an answer 
or filing an answer which does not deny the material allegations of the 
complaint, shall constitute an admission of those allegations and a 
waiver of your right to an oral hearing. 


Respondent did not file an Answer to the Complaint. Accordingly, the 
default order was properly issued in this case. Although on rare occasions 
default decisions have been set aside for good cause shown or where 
Complainant did not object,’ Respondent has shown no basis for setting aside 
the default decision here.‘ 


3In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, L.A.W.A. Docket No, 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


4See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); In re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev’d on other grounds, 
836 F.2d 550 (6th Cir. 1987) (unpublished); In re Pieszko, 45 Agric. Dec. 2565 (1986) (default 
order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default order 
proper where answer admits or does not deny material allegations); In re Guffy, 45 Agric. Dec. 
1742 (1986) (default order proper where answer, filed late, does not deny material allegations); 
In re Blaser, 45 Agric. Dec. 1727 (1986) (default order proper where answer does not deny 
material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order 
(continued...) 
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The requirement in the Department’s Rules of Practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALJ’s frequently dispose of 450 to 500 cases in a year. In recent years, the 
Department’s Judicial Officer has disposed of 50 to 60 cases per year. In a 
recent month, 50 new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 


4(...continued) 

proper where timely answer not filed); Jn re Schwartz, 4S Agric. Dec. 1473 (1986) (default order 
proper where timely answer not filed); In re Midas Navigation, Ltd., 45 Agric. Dec. 1676 (1986) 
(default order proper where answer, filed late, does not deny material allegations); Jn re Gutman, 
45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); In re Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); In re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); In re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); In re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); Jn re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); Jn re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 
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capable of permitting them to discharge their multitudinous duties." If 
Respondent were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other Respondents in all other cases would 
have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting Respondent to present matters by 
way of defense at this time. 

The sanction imposed here is similar to the sanction imposed in numerous 
similar cases, and is entirely appropriate, considering the serious nature of 
Respondent’s violations. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent Thomas, his agents and employees, directly or through any 
corporate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having and 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Thomas is suspended as a registrant under the Act for a 
period of 5 years, Provided, however, That upon application to the Packers and 
Stockyards Administration, a supplemental order may be issued terminating 
this suspension at any time after the expiration of 120 days upon 
demonstration by Respondent that all unpaid livestock sellers have been paid 
in full, And provided further, That this Order may be modified upon 
application to the Packers and Stockyards Administration to permit 
Respondent Thomas’s salaried employment by another registrant or packer 
after the expiration of the 120-day period of suspension upon demonstration 
of circumstances warranting modification of the order. 

The cease and desist provisions of this Order shall become effective on 
the day after service of this Order. The suspension provisions shall become 


5Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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effective on the 30th day after service of this Order, Provided, however, That 
if by any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date of the 
beginning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which issues an 
appropriate Order with respect thereto, or (ii) upon a showing made by 
Complainant that it is not likely that such an Order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is hereby 
retained by the Judicial Officer indefinitely for this limited purpose). 


In re: WISNER SALES CO., INC. and JAMES B. FELLER. 
P&S Docket No. D-93-19. 
Decision and Order filed September 21, 1994. 


Suspension of registration - Cease and desist order - Failure to pay when due - Operating while 
insolvent - Waiver - Alter ego. 


Judge Hunt issued a cease and desist order and suspended respondents for five years, with 
respondent Wisner suspended until demonstration that current liabilities no longer exceed assets, 
provided however, that the suspension may terminate after 150 days if respondent Wisner’s 
current liabilities no longer exceed current assets and all unpaid livestock sellers are paid in full. 
In addition, the suspension may be modified as to respondent Feller to permit salaried 
employment by another registrant after 90 days and upon demonstration of circumstances 
warranting modification of the order. Respondents engaged in business subject to the Act while 
insolvent, failed to pay, when due, the full purchase price of livestock and failed to keep records 
that fully disclosed transactions as a dealer and market agency under the Act. Operating as a 
market agency while insolvent constitutes an unfair and deceptive practice in violation of the Act. 
A promissory note executed after the sale of cattle does not constitute a waiver of the prompt 
payment requirements. Although this case does not rise to the level of an alter ego situation, the 
president and manager of the corporate respondent still bears the responsibility for violations 
committed by the company he managed. 


Barbara S. Good, for Complainant. 
John D. Feller, West Point, Nebraska, for Respondents. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This disciplinary ptoceeding was instituted by a complaint brought under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. § 181 et 
seq.)("Act"). The complaint, filed on December 22, 1992, alleges that 
respondent, Wisner Sales Co., Inc., did not meet the requirements of the Act 
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(7 US.C. § 204) from August 31, 1992 through September 30, 1992, because 
its liabilities exceeded its current assets; that respondent, under the direction, 
management, and control of respondent James B. Feller wilfully violated the 
Act (7 U.S.C. § 213(a)) by operating as a market agency and as a dealer when 
its current liabilities exceeded its current assets; that respondents Wisner and 
Feller wilfully violated the Act (7 U.S.C. §§ 213(a) and 228b) by failing to pay, 
when due, for cattle it purchased from Eula Ebeling on November 17, 1990; 
and that respondents violated the Act (7 U.S.C. § 221) by failing to keep and 
maintain accounts, records, and memoranda that fully and accurately disclosed 
all transactions in their business as a dealer and market agency under the Act. 

Respondents’ answer to the complaint denied generally all the allegations 
of the complaint. 

A hearing was held on May 25, 1994, in Omaha, Nebraska. Complainant 
was represented by Barbara S. Good, Esq., Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. Respondents 
were represented by John D. Feller, Esq., of Beckenhauer, Feller and 
Wortman, West Point, Nebraska. 


Facts 


Respondent Wisner Sales Co., Inc., is a corporation engaged in the 
business of buying and selling livestock on its own account and as a market 
agency working on a commission. It is registered with the USDA. 
Respondent is owned by Don Feller, Scott Feller, and James Feller. Each 
owns thirty-three percent of the business. James Feller is the company’s 
president; Don is the secretary-treasurer; and Scott is vice president. (Tr. 61, 
134; CX 1 and 2.) 

James Feller, also named as a respondent, manages the company. In 1990 
and 1991, the period of time relevant to this proceeding, the company 
employed as its agent a Mike Spatz to buy and sell livestock on its behalf. 
Spatz had the authority to enter into contracts and to sign company checks. 
Two other employees, David Able and Jon Phillips, also had the authority to 
sign company checks. (Tr. 42-49, 63, 68.) 

In 1990, as one of its many transactions buying and selling cattle, 
respondent Wisner bought 180 head of cattle owned by Eula Ebeling. The 
transaction was part of a sale of 252 head of cattle from Big Sag Ranch to 
Wisner. The contract was negotiated on Wisner’s behalf by Spatz and on 
Ebeling’s behalf by her husband, Robert Ebeling. Spatz wrote Ebeling a 
Wisner check for $97,304.85 in payment for the cattle. The check was payable 
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to Eula Ebeling and to the FDIC which had a lien on the cattle. (Tr. 47-48; 
CX 3.) 

Based on his experience with other transactions with Ebeling, Spatz was 
aware that Ebeling usually would hold the check for a significant period of 
time before cashing it and had informed James Feller of Ebeling’s practice 
prior to the sale. There was, however, no oral or written agreement 
concerning any delay in cashing the check. (Tr. 13-14, 47-48.) 

The Ebelings did not deposit the check for over eight months. They first 
deposited it in July 1991, but the check was returned to Wisner because the 
Ebelings had failed to obtain the FDIC’s endorsement on the check. 
However, on the third attempt, after obtaining the proper endorsement from 
the FDIC, the check was returned for insufficient funds. No funds have ever 
been paid on the check. (Tr. 18, 38, 67-68; CX 3-22.) 

James Feller testified that in November 1990 there were adequate funds 
to cover the check. However, when he returned from a four-day vacation in 
March 1991, he discovered that the funds were not available. (Tr. 123-124.) 
He was unable to determine what had become of this money. (Tr. 122-125.) 

On November 1, 1992, approximately fourteen months after the return of 
the check for insufficient funds, respondent Wisner and Robert Ebeling, acting 
as attorney in fact for his wife, Eula Ebeling, entered into a promissory note, 
under the terms of which respondent agreed to pay off its indebtedness to 
Eula Ebeling over an eight year period. James Feller, Don Feller, and Scott 
Feller also signed the note "individually and as all the shareholders of Wisner 
Sales Co." The principal amount of the promissory note was $103,735.37, with 
the difference between $97,804.35 and $103,735.37 comprising interest accrued 
on the unpaid debt to the date of execution of the promissory note agreement. 
The promissory note provided for respondent Wisner to make two initial 
payments of $5,000, due respectively in December of 1992 and January of 
1993, with monthly payments of $1,254.76 thereafter until the debt was paid. 
The promissory note contained an acceleration clause, under the terms of 
which a default by respondent as to any single payment would automatically 
cause the entire remaining balance of the debt to become due and payable. 
(Tr. 23; CX 3-27.) 

Respondent Wisner made the two initial payments of $5,000 each and 
three monthly payments, leaving a balance due as of June of 1993, not 
accounting for additional interest, of $91,481.75. However, there have been 
no payments since June 1993. (Tr. 26-27, 142; CX 3-20.) 

Edwin Haag, complainant’s auditor, conducted an investigation of 
respondent Wisner’s finances to determine if it was solvent. After reviewing 
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respondent’s general ledger, purchase and sale journal, purchase and sales 
invoices, canceled checks, bank statements, deposit slips, bank account 
reconciliations, records of accounts receivable and payable, and schedule of 
inventory, Haag constructed balance sheets for August 31, 1992 and 
September 30, 1992. In doing so, he testified, he noted that there were 
deficiencies in some of the records and that not all the records he requested 
were available. (Tr. 79-82, 95.) 

Haag’s balance sheets showed that as of August 31, 1992, respondent 
Wisner had current liabilities of $156,856.03 and current assets of $41,720.60, 
for an excess of current liabilities over current assets of $115,135.43, and that 
as of September 30, 1992, it had current liabilities of $256,330.80 and current 
assets of $129,392.93, or an excess of current liabilities over current assets of 
$126,937.87. (Tr. 83, 93; CX 4, 5.) 

Respondent’s records further showed that it continued to buy and sell 
livestock, both for its own account, and as a market agency selling livestock 
on commission, between August 31, 1992 and September 30, 1992. Between 
those dates, respondent, acting as a dealer, executed total sales in the amount 
of $344,280.89 and total purchases in the amount of $424,989.32. In addition, 
during September of 1992, respondent conducted four sales in which it sold, 
on commission, $52,632.00 worth of feeder pigs. (Tr. 72-74; CX 6.) 


Law 
7 US.C. § 204 states, in part, that: 


... the Secretary [of the USDA] may require reasonable bonds from 
every market agency . .. and every other person operating as a dealer 
(as defined in title III of the Act), under such rules and regulations as 
he may prescribe, to secure the performance of their obligations, and 
whenever, after due notice and hearing, the Secretary finds any 
registrant is insolvent or has violated any provision of said Act he may 
issue an order suspending such registrant for a reasonable specified 
period... 


Section 213 of the Act states: 


(a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or 
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deceptive practice or device in connection with determining whether 
persons should be authorized to operate at the stockyards .. . 


(b) Whenever complaint is made to the Secretary by any person, or 
whenever the Secretary has reason to believe, that any stockyard 
owner, market agency, or dealer is violating the provisions of 
subdivision (a), the Secretary after notice and full hearing may make 
an order that he shall cease and desist from continuing such violation 
to the extent that the Secretary finds that it does or will exist. The 
Secretary may also assess a civil penalty of not more than $10,000 for 
each such violation. In determining the amount of the civil penalty to 
be assessed under the section, the Secretary shall consider the gravity 
of the offense, the size of the business involved, and the effect of the 
penalty on the person’s ability to continue in business. 


Section 228b of the Act provides: 


(a) Each packer, market agency or dealer purchasing livestock shall, 
before the close of the next business day following the purchase of 
livestock and transfer of possession thereof, deliver to the seller of his 
duly authorized representative the full amount of the purchase price: 


(b) Notwithstanding the provisions of subsection (a) of this section 
and subject to such terms and conditions as the Secretary may 
prescribe, the parties to the purchase and sale of livestock may 
expressly agree in writing, before such purchase or sale, to effect 
payment in a manner other than that required in subsection (a) of this 
section. Any such agreement shall be disclosed in the records of any 
market agency or dealer selling the livestock, and in the purchaser’s 
records and on the accounts or other documents issued by the 
purchaser relating to the transaction. 


(c) Any delay or attempt to delay by a market agency, dealer or 
packer purchasing livestock, the collection of funds as herein provided, 
or otherwise for the purpose of or resulting in extending the normal 
period of payment for such livestock shall be considered an “unfair 
practice" in violation of this Act. Nothing in this section shall be 
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deemed to limit the meaning of the term "unfair practice" as used in 
this chapter. 


7 U.S.C. § 221 provides that market agencies and dealers keep such 
accounts, records and memoranda as fully and correctly disclose all 
transactions involved in their business. 


9 C.F.R. § 203.10 (1994) of the Secretary’s regulations provides as follows: 


(a) Under the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. section 181 et seq.), the principal test of 
insolvency is to determine whether a person’s current liabilities exceed 
his current assets .. . 


(b) .. 


(1) “Current assets" means cash and other assets or resources 
commonly identified as those which are reasonably expected to be 
realized in cash or sole or consumed during the normal operating 
cycle of the business, which is considered to be one year. 


(2) “Current liabilities’ means obligations whose liquidation is 
reasonably expected to require the use of existing resources principally 
classifiable as current assets or the creation of other current liabilities 
during the one year operating cycle of the business. 


Discussion 


Respondent Wisner’s current liabilities exceeded its current assets on 
August 31, 1992 and September 30, 1992. It was therefore insolvent during 
this period of time. Nevertheless, during its insolvency between August 31, 
1992, and September 30, 1992, respondent Wisner, under the management of 
respondent James Feller, made total sales in the amount of $344,280.89 and 
total purchases in the amount of $424,989.32. 

By continuing to operate as a market agency or dealer subject to the Act 
while insolvent respondents Wisner and Feller committed an unfair and 
deceptive practice in violation of sections 204 and 213(a) of the Act (7 U.S.C. 
§§ 204, 213(a)). This disregard of the statutory requirements constituted a 
wilful violation. 
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When respondent Wisner, under the management of respondent Feller, 
purchased 180 head of cattle from Ebeling it was required to pay for them 
before the close of the next business day. It did give Ebeling a check, but this 
did not constitute payment until the funds covered by the check were actually 
received by Ebeling. Once they were committed these funds had to remain 
available to the purchaser. 11 Am. Jur., Bills and Notes § 16 (1992). 
However, when Ebeling sought the funds, respondent had insufficient money 
in the bank to cover the check. This constituted a failure to pay and was 
therefore an unfair practice in violation of 7 U.S.C. § 228b. The promissory 
note entered into between Ebeling and Wisner did not constitute a waiver of 
the prompt payment requirement since it was executed after the sale of the 
cattle. Respondent, moreover, has failed to make the payments due under the 
note. 

Finally, the failure to keep and maintain accounts, records, and 
memoranda that fully and accurately disclose all transactions as a dealer and 
market agency constitutes a violation of 7 U.S.C. § 221. 

Complainant also contends that respondent James Feller is respondent 
Wisner’s alter ego (or, rather, Wisner is Feller’s alter ego). 

It is the Secretary’s policy to routinely "pierce the corporate veil" and find 
that an alter ego situation exists when an individual is a stockholder of a 
respondent corporation so as to impose a sanction on the individual as well 
as on the corporation he owns. Britton Bros., Inc., 49 Agric. Dec. 423, 452 
(1990). 

However, stock ownership, while a relevant consideration in determining 
whether the corporation’s veil can be pierced, is insufficient in and of itself to 
breach the wall of immunity a corporate stockholder normally enjoys. Before 
the corporation’s existence can be disregarded to get to the stockholder, there 
must be a showing that the stockholder exercises extensive control or influence 
over the corporation. 18 C.J.S. Corporations § 14 (1992). The factors to 
consider in alleged alter ego situations were summarized in Ronald Green, et 
al., 51 Agric. Dec. 363, 369 (1992): 


Among the factors to be considered in determining whether a 
corporate entity is the alter ego of an individual who owns or controls 
it are that the corporation was formed at the direction of the 
individual whose alter ego it is alleged to be; that the individual 
exercised substantial, if not exclusive control over the corporation; 
commingling of corporate and individual funds; nonfunctioning of 
other directors and officers; failure to observe corporate formalities, 
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including the absence of corporate records; and that the corporation 
is a facade for the operations of the dominant stockholder(s). The 
inquiry focuses on control of the corporation. Control must be active 
and substantial, though it need not be exclusive. The test is a 
practical one based upon the facts. In general, the “corporate form 
may be ignored whenever an individual so dominates his organization 
as in reality to negate its separate personality." (citations omitted.) 


Or, in short, it must be shown that the stockholder and his alleged corporate 
alter ego “are, in essence, one and the same." Syracuse Sales Co., Inc., et al., 
52 Agric. Dec. 1511, 1527 (1993). 

There is no showing in this case that respondent James Feller and 
respondent Wisner Sales Co., are in effect one and the same. Feller has only 
a one-third interest in the corporation. Although he serves as the president 
and manager, there is no showing that he controls or dominates the 
corporation or its operations. On the contrary, he shares the authority to sign 
company checks with others and has even delegated the authority to enter into 
contracts to buy and sell cattle. Feller did personally commit himself to a 
corporate promissory note, but, then, so did the other two owners of the 
corporation. I find that the record falls well short of showing that respondent 
Wisner Sales Co., Inc., is respondent James Feller’s alter ego. 

However, as respondent Wisner’s president and manager, Feller still bears 
the responsibility for the violations committed by the company he managed. 
Syracuse Sales Co., Inc., supra at 1529. As the penalty for these violations the 
registrations of respondents Wisner and Feller will both be suspended for a 
period of five years but with the proviso that the suspension may be lifted 
after one hundred and fifty days upon the showing of restitution and solvency. 
It will be further ordered that respondent Feller’s employment by other 
stockyards, packers, market agencies, or dealers subject to the Act will be 
barred for a period of ninety days. These penalties have been imposed by the 
Secretary for similar violations. Syracuse Sales Co., Inc., supra. 


Findings of Fact 


1. Respondent Wisner Sales Co., Inc., is, and at all times material 
herein, was: 

a. Engaged in the business of a dealer, buying and selling livestock 

in commerce; and 
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b. | Engaged in the business of a market agency buying and selling 
livestock in commerce on a commission basis. 

2. Respondent James B. Feller is, and at all times material herein, was: 

a. One-third owner of Wisner Sales Co., Inc.; 

b. Employed as the president and manager of respondent Wisner 
Sales Co., Inc.; and 

c. Responsible for the management of respondent Wisner Sales 
Co., Inc. 

3. During the period August 31, 1992, through September 30, 1992, 
respondent Wisner, under the management of respondent Feller, engaged in 
the business of a market agency buying and selling livestock in commerce on 
a commission basis and operated as a dealer buying and selling livestock for 
its own account, notwithstanding that its current liabilities exceeded its current 
assets. 

4. Respondent Wisner, under the management of respondent Feller, 
purchased livestock from Eula B. Ebeling and failed to pay, when due, the full 
purchase price of such livestock. 

5. Respondent Wisner, under the management of respondent Feller, 
failed to keep and maintain accounts, records and memoranda which fully and 
accurately disclosed all transactions in their business as a dealer and market 
agency. 


Conclusion of Law 


Respondent Wisner Sales Co., Inc., and respondent James B. Feller 
violated 7 U.S.C. §§ 204, 221, and 228b of the Act. 


Order 


Respondent Wisner Sales Co., Inc., and respondent James B. Feller, their 
officers, directors, agents, employees, successors and assigns, directly or 
through any corporate or other device, in connection with their operations 
subject to the Act shall cease and desist from: 

1. Engaging in business subject to the Act while insolvent; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay for livestock purchases. 

Further, respondents are ordered to keep and maintain accounts, records 
and memoranda which fully and correctly disclose all transactions involved in 
their business as a market agency and as‘a dealer subject to the Act, 
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including, but not limited to: (1) a current check register of all checks issued 
for all bank accounts; (2) monthly reconciliations of the bank accounts; (3) 
journal of all purchases and sales; (4) schedules of accounts receivable and 
accounts payable; and (5) schedules of inventories. 

Further, respondents are suspended as registrants under the Act for a 
period of five years with respondent Wisner suspended thereafter until 
demonstration that current liabilities no longer exceed current assets. 
Provided, however, that upon application to the Packers and Stockyards 
Administration, a supplemental order may be issued terminating the 
suspension at any time after 150 days of the suspension are served upon 
demonstration by the respondents that: 

1. Respondent Wisner’s current liabilities no longer exceed current 
assets; and 

2. _ All unpaid livestock sellers have been paid in full. 

Provided further that this suspension may be modified upon application 
to the Packers and Stockyards Administration to permit respondent Feller’s 
salaried employment by another registrant or packer after serving 90 days of 
the suspension upon demonstration of circumstances warranting modification 
of the order. 

This order will become final 35 days after service unless appealed to the 
Judicial Officer within 30 days after service, as provided in Section 1.145 of 
the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final November 1, 1994.-Editor] 
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PACKERS AND STOCKYARDS ACT 
MISCELLANEOUS ORDERS 


In re: JERRY PENNEY. 
P&S Docket No. D-93-43. 
Supplemental Order filed July 7, 1994. 


Janet L. Heins, for Complainant. 
Robert T. Keeton, III, Huntingdon, TN, for Respondent. 
Supplemental Order issued by Paul Kane, Administrative Law Judge. 


On October 20, 1993, a consent decision was issued in this matter which, 
inter alia, suspended respondent as a registrant under the Act for a period of 
5 years, provided that the suspension could be modified after 90 days upon 
demonstration of circumstances warranting it. 

Subsequently, respondent has requested that he be allowed salaried 
employment in the livestock industry which would not require bonding. 

Accordingly, ITISHEREBY ORDERED that the suspension provision 
of the order issued October 20, 1994, is modified to permit the salaried 
employment of respondent Jerry Penney at Lexington Sales Company in 
Lexington, Tennessee, with the order remaining in effect in all other respects. 


In re: JERRY PENNEY. 
P&S Docket No. D-93-43. 
Modified Supplemental Order filed July 27, 1994. 


Janet L. Heins, for Complainant: 
Robert T. Keeton, III, Huntingdon, TN, for Respondent. 
Modified Supplemental Order issued by Paul Kane, Administrative Law Judge. 


On July 7, 1994, Administrative Law Judge Paul Kane issued a 
Supplemental Order in this case. That order contained one typographical 
error, in referring to the original suspension order as being dated October 20, 
1994. The suspension order was issued on October 20, 1993. The 
Supplemental Order shall remain in full force and effect in all other respects. 
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In re: HERBERT P. (BUDDY) HEAD. 
P&S Docket No. D-93-31. 
Supplemental Order filed July 20, 1994. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by James W. Hunt, Administrative Law Judge. 


Pursuant to complainant’s unopposed motion, it is ordered that 
respondent Herbert P. (Buddy) Head be permitted salaried employment by 
Jeffrey M. Riley, Randall C. Riley, and Joseph P. Riley, doing business as 
Riley Livestock Company. All other aspects of the decision and order, filed 
April 20, 1993, shall remain in effect. 


In re: RONALD EUGENE SEXTON, SCHULMAN MEATS & PROVISIONS, 
AND WILLIAMS MEAT CO., INC. 

P&S Docket No. D-91-8. 

Dismissal of Complaint Against Schulman Meats & Provisions and Williams 
Meat Co., Inc., filed September 15, 1994. 


Julie Cook, for Complainant. 

Respondents, Pro se. 

Dismissal of Complaint Against Schulman Meats & Provisions and Williams Meat Co., Inc. issued 
by Victor W. Palmer, Chief Administrative Law Judge. 


FOR GOOD CAUSE SHOWN and the motion of complainant, the 
complaint against Schulman Meats & Provisions and Williams Meat Co., Inc. 
is hereby dismissed. 
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In re: JAMES E. FOBBER, CORETTA M. FOBBER AND FOBBER 
LIVESTOCK CO., INC. D/B/A FOBBER’S LIVESTOCK, INC. 

P&S Docket No. D-92-24. 

Modification of Order With Respect to James E. Fobber filed November 4, 
1994, 


John P. Vos, for Complainant. 

Respondent, Pro se. 

Modification of Order With Respect to James E. Fobber issued by Dorothea A. Baker, Administrative 
Law Judge. 


On August 20, 1992, an order was issued in the above-captioned matter, 
which, inter alia, prohibited respondent James E. Fobber from registering 
under the Act for a period of five years, provided, however, that the order 
could be modified to permit respondent James E. Fobber’s salaried 
employment by another registrant after the expiration of a 365 day period of 
prohibition. The 365 day period of definite prohibition has elapsed. 

Respondent James E. Fobber has now requested that he be permitted to 
be employed as a salaried employee by L.V. Knight, Knoxville Tennessee a 
registrant under the Act. Accordingly, 

IT IS HEREBY ORDERED that the order be modified to permit the 
salaried employment of respondent by L.V. Knight, Knoxville Tennessee. The 
original August 20, 1992, order shall remain in full force and effect in all other 
respects. 


In re: ALL-STATE PACKING CO., INC., JESUS QUIROZ, JESSE M. 
QUIROZ and RAYMOND M. QUIROZ. 

P&S Docket No. D-92-37. 

Order to Recover Civil Penalty Held in Abeyance filed November 21, 1994, 


Jane McCavitt, for Complainant. 

Respondents, Pro se. 

Order to Recover Civil Penalty Held in Abeyance issued by Edwin S. Bernstein, Administrative Law 
Judge. 


By consent decision issued March 23, 1992, respondent All-State Packing 
Company, Inc., in connection with its operations as a packer subject to the 
Act, and respondents Jesus Quiroz, Jesse M. Quiroz and Raymond M. Quiroz, 
individually or as officers, agents or employees of the corporate respondent, 
agreed to cease and desist from failing to pay, when due, for livestock 
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purchases and failing to deposit checks issued in payment for livestock 
purchases in the mail by the close of the business day as required for prompt 
payment under section 409 of the Act (7 U.S.C. §228b). In addition, 
respondents All-State Packing Company, Inc. and Jesus Quiroz, Jesse M. 
Quiroz and Raymond M. Quiroz, were assessed, jointly and severally, a civil 
penalty of Three Thousand and Five Hundred Dollars ($3,500.00). Two 
Thousand and Five Hundred Dollars ($2,500.00) of the civil penalty was held 
in abeyance for five years so long as respondents did not violate the cease and 
desist order. One Thousand Dollars ($1,000.00) of the civil penalty was due 
in conjunction with the Decision and was paid. The Decision provided that 
the civil penalty amount held in abeyance shall become immediately due and 
payable if the respondents have violated the cease and desist order. The 
respondents currently owe $40,274.96 to twelve livestock sellers in connection 
with corporate respondent’s operations as a packer subject to the Act. The 
money owed to the livestock sellers has been due since March of 1993. 
Therefore, for good cause shown, it is hereby ORDERED that the civil 
penalty of Two Thousand and Five Hundred Dollars ($2,500.00) held in 
abeyance in the March 23, 1992 Decision be jointly and severally assessed 
against respondents All-State Packing Company, Inc. and Jesus Quiroz, Jesse 
M. Quiroz and Raymond M. Quiroz. 
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PACKERS AND STOCKYARDS ACT 


DEFAULT DECISIONS 


In re: LEROY RATH. 
P&S Docket No. D-94-14. 
Decision and Order filed May 18, 1994. 


Failure to file an answer - Engaging in business as a dealer subject to the Act without 
maintaining required bond - Cease and desist order - Suspension of registration - Civil penalty. 


John P. Vos, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) LeRoy Rath, hereinafter referred to as the respondent, is an 
individual whose business mailing address is R.R. 2, Box 95, Rock Rapids, 
Iowa 51246. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a market 
agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received September 15, 1993, 
that the $15,000.00 surety bond he maintained to secure the performance of 
his livestock obligations under the Act would terminate on October 8, 1993, 
and that he was required to obtain adequate bond coverage or its equivalent 
before continuing his livestock operations subject to the Act. Notwithstanding 
such notice, respondent has continued to engage in the business of a dealer 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 of the complaint, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent LeRoy Rath, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his operations 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 
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In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Seven Hundred 
Fifty Dollars ($750.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final July 6, 1994.-Editor] 


In re: ROXANNE J. LANG D/B/A HILLVIEW PACKING AND HARLAN 
WILCOX. 

P&S Docket No. D-94-23. 

Decision and Order filed June 21, 1994. 


Failure to file an answer - Dealers - Packers - NSF checks - Failure to make full payment when 
due for livestock - Failure to pay for livestock - Cease and desist order - Civil penalty assessed 
jointly and severally - Civil penalty reduced by amounts paid to unpaid sellers. 


John P. Vos, for Complainant. 
Respondents, Pro Se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Packers and Stockyards Act (7 
U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

The Complaint and Notice of Hearing was sent out by certified mail on 
February 15, 1994, and was returned unclaimed on March 8, 1994. In 
accordance with section 1.147 (c) of the Rules of Practice (7 C.F.R. § 1.147 
(c)) the Complaint and Notice of Hearing was then sent out by regular mail 
on March 8, 1994. In addition, the Hearing Clerk’s office mailed a letter on 
April 5, 1994, informing respondents of their failure to file an answer to the 
complaint. Accordingly, copies of the Complaint and Notice of Hearing and 
the Rules of Practice (7 C.F.R. § 1.130 et seq.) governing proceedings under 
the Act were served upon respondents on March 8, 1994. Respondents were 
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informed that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondents have failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondents’ failure to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Roxanne J. Lang, is an individual doing business as 
Hillview Packing and whose mailing address is R.D. 6, Box 606, New Castle, 
Pennsylvania 16101. 

2. Respondent Roxanne J. Lang, is and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter, manufacturing or preparing meat or meat food 
products for sale of shipment in commerce, and marketing meat and meat 
food products acting as a wholesale broker, dealer or distributor in commerce; 
and 

(b) A packer within the meaning and subject to the provisions of 
the Act. 

3. Respondent Harlan Wilcox, is an individual whose mailing address 
is R.D. 6, Box 606, New Castle, Pennsylvania 16101. 

4. Respondent Harlan Wilcox is and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter, manufacturing or preparing meat or meat food 
products for sale of shipment in commerce, and marketing meat and meat 
food products acting as a wholesale broker, dealer or distributor in commerce; 
and 

(b) A packer within the meaning and subject to the provisions of 
the Act. 

5. As set out more fully in paragraph II (a) of the Complaint and 
Notice of Hearing, Respondents Lang and Wilcox issued checks in payment 
for livestock purchases which were returned by the bank upon which they 
were drawn because the respondents did not have and maintain sufficient 
funds on deposit and available in the accounts upon which such checks were 
drawn to pay such checks when presented. 
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6. As set out more fully in paragraphs II (a) & (b) of the Complaint 
and Notice of Hearing, Respondents Lang and Wilcox purchased livestock and 
failed to pay, when due, the full purchase price of such livestock. 

7. As set out more fully in paragraphs II (c) of the Complaint and 
Notice of Hearing, Respondents Lang and Wilcox from December of 1992 to 
March of 1993, purchased livestock in the amount of $13,187.39 and failed to 
pay for such purchases. On August 3, 1993, the trustee of the bond 
maintained by respondents to secure their livestock purchases under the Act, 
paid $7,340.91 to trust claimants, leaving $5,846.48 unpaid as of that date. 


Conclusions 


By reason of the facts alleged in paragraph II herein, the respondents, 
Lang and Wilcox have willfully violated sections 202(a) and 409 of the Act (7 
USS.C. §§ 192(a), 228b). 


Order 


Respondents Lang and Wilcox directly or through any corporate or other 
device, in connection with their operations as a packer subject to the Act, shall 
cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; 

2. Failing to pay, the full purchase price of livestock; and 

3. Issuing checks in payment for livestock purchases without having and 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented. 

In accordance with section 203(b) of the Act (7 U.S.C. §193(b)), 
respondents Lang and Wilcox are jointly and severally assessed a civil penalty 
in the amount of six thousand dollars ($6,000.00). Provided however, that 
such civil penalty will be reduced by one dollar for every one dollar that has 
been paid to those livestock sellers listed as unpaid in paragraph II(c) of the 
Complaint and Notice of Hearing. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final August 29, 1994.-Editor] 
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In re: GARY L. ROOK D/B/A KC STOCKYARDS. 
P&S Docket No. D-94-27. 
Decision and Order filed July 26, 1994. 


Failure to file answer - Market agency - Failure to maintain custodial accounts - Failure to 
maintain accounts and records - Cease and desist order - Civil penalty - Suspension of 
registration. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Gary L. Rook, hereinafter referred to as respondent, is an individual 


doing business as KC Stockyards, whose business mailing address is P.O. Box 
025735, Kansas City, Missouri 67102. 
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2. Respondent also operates an unregistered entity, Blackwell Horse 
Sale (hereinafter referred to as Blackwell), an auction located in Blackwell, 
Oklahoma. 

3. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock, in commerce, on 
a commission basis for the accounts of others; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce for the accounts of others. 

4. (a) Respondent, during the period February 1, 1993 through April 
14, 1993, failed to maintain and use properly his KC Stockyard Custodial 
Account for Shipper’s Proceeds (hereinafter "KC Stockyard Custodial 
Account"), thereby endangering the faithful and prompt accounting therefor 
and the payment of portions thereof due the owners and consignors of 
livestock, in that: 

(1) Asof February 1, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $29,202.78, 
expense items remaining in the account of $679.20, and had to offset such 
amounts a balance in the custodial account of $11,554.99, deposits in transit 
of $11,408.36, and proceeds receivable of $792.04, resulting in a shortage of 
$6,126.59 in funds available to pay shippers their net proceeds; 

(2) As of February 24, 1993, respondent had outstanding 
checks drawn on the KC Stockyard Custodial Account in the amount of 
$1,605.34, and expense items remaining in the account of $836.38, and had to 
offset such amounts a balance in the custodial account of $0.00, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $2,441.72 in 
funds available to pay shippers their net proceeds. 

(3) As of March 10, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
expense items remaining in the account of $836.38, and had to offset such 
amounts a negative balance in the custodial account of $1,050.00, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $2,441.72 in 
funds available to pay shippers their net proceeds; 

(4) As of March 15, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
expense items remaining in the account of $836.38, and had to offset such 
amounts a negative balance in the custodial account of $1,050.00, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $2,441.72 in 
funds available to pay shippers their net proceeds; 
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(5) As of March 24, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
expense items remaining in the account of $836.38, and had to offset such 
amounts a negative balance in the custodial account of $1,132.25, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $2,523.97 in 
funds available to pay shippers their net proceeds; 

(6) As of March 29, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
expense items remaining in the account of $836.38, and had to offset such 
amounts a negative balance in the custodial account of $1,132.25, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $2,523.97 in 
funds available to pay shippers their net proceeds; 

(7) As of April 12, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
had to offset such checks a negative balance in the custodial account of 
$1,132.25, no deposits in transit, and no proceeds receivable, resulting in a 
shortage of $1,687.59 in.funds available to pay shippers their net proceeds; and 

(8) As of April 14, 1993, respondent had outstanding checks 
drawn on the KC Stockyard Custodial Account in the amount of $555.34, and 
had to offset such checks a negative balance in the custodial account of 
$847.25, no deposits in transit, and no proceeds receivable, resulting in a 
shortage of $1,402.59 in funds available to pay shippers their net proceeds. 

(b) Respondent, during the period March 10, 1993 through April 
14, 1993, failed to maintain and use properly the Blackwell Custodial Account 
for Shipper’s Proceeds (hereinafter "Blackwell Custodial Account"), thereby 
endangering the faithful and prompt accounting therefor and the payment of 
portions thereof due the owners and consignors of livestock, in that: 

(1) As of March 10, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $23,535.10, and 
expense items remaining in the account of $250.31, and had to offset such 
amounts a balance in the custodial account of $15,731.49, no deposits in 
transit, and no proceeds receivable, resulting in a shortage of $8,053.92 in 
funds available to pay shippers their net proceeds; 

(2) As of March 15, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $13,858.00, and 
expense items remaining in the account of $339.28, and had to offset such 
amounts a balance in the custodial account of $4,985.69, no deposits in transit, 
and no proceeds receivable, resulting in a shortage of $9,211.59 in funds 
available to pay shippers their net proceeds; 
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(3) As of March 24, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $25,464.83, and 
expense items remaining in the account of $535.19, and had to offset such 
amounts a balance in the custodial account of $1,108.72, no deposits in transit, 
and no proceeds receivable, resulting in a shortage of $24,891.30 in funds 
available to pay shippers their net proceeds; 

(4) As of March 29, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $28,107.03, and 
expense items remaining in the account of $575.14, and had to offset such 
amounts a balance in the custodial account of $4,976.30, no deposits in transit, 
and no proceeds receivable, resulting in a shortage of $23,705.87 in funds 
available to pay shippers their net proceeds; 

(5) As of April 12, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $53,393.54, and 
expense items remaining in the account of $239.94, and had to offset such 
amounts a negative balance in the custodial account of $1,772.70, no deposits 
in transit, and no proceeds receivable, resulting in a shortage of $55,406.18 in 
funds available to pay shippers their net proceeds; and 

(6) As of April 14, 1993, respondent had outstanding checks 
drawn on the Blackwell Custodial Account in the amount of $41,615.37, and 
expense items remaining in the account of $358.10, and had to offset such 
amounts a balance in the custodial account of $1,655.44, no deposits in transit, 
and proceeds receivable of $1,365.00, resulting in a shortage of $38,953.03 in 
funds available to pay shippers their net proceeds. 

(c) Such deficiencies were due, in part, to the withdrawal of funds 
from the custodial accounts for respondent’s personal use and to pay market 
expenses not related to the sale of livestock, and not to pay consignors their 
proceeds or other legitimate expenses. 

5. Respondent failed to keep and maintain accounts, records, and 
memoranda which fully and accurately disclosed all transactions in his business 
as a market agent and dealer under the Act, including cancelled checks, 
buyers bills, sellers invoices, and bank statement deposit tickets. 


Conclusions 
By reason of the facts alleged in paragraph 4 herein, respondent has 


willfully violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)) 
and section 201.42 of the regulations (9 C.F.R. § 201.42). 
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By reason of the facts alleged in paragraph 5 herein, respondent has 
violated section 401 of the Act (7 U.S.C. §221). 


Order 


Respondent Gary L. Rook, his agents and employees, successors and 
assigns, directly or indirectly through any corporate or other device, shall 
cease and desist from: 

1. Failing to maintain the Custodial Account for Shippers’ Proceeds in 
strict conformity with the provisions of Section 201.42 of the regulations (9 
C.F.R. § 201.42); and 

2. Using funds received from the sale of consigned livestock for 
purposes of his own or for any purpose other than payment to consignors of 
the amount due from the sale of their livestock and the payment of lawful 
marketing charges. 

Respondent Gary L. Rook shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stockyards 
Act, including but not limited to cancelled checks, buyers bills, sellers invoices, 
and bank statement deposit tickets. 

Respondent Gary L. Rook is suspended as a registrant until he 
demonstrates that the shortages in his Custodial Accounts for Shippers’ 
Proceeds have been eliminated. 

In accordance with the provisions of section 312(b) of the Act (7 U.S.C. 
§ 213(b)), respondent Gary L. Rook is assessed a civil penalty in the amount 
of Five Thousand Dollars ($5,000.00). 

The provisions of this order shall become effective on the sixth day after 
service of this order on the respondent. 

[This Decision and Order became and effective September 7, 1994-Editor] 


In re: DOUG HOF. 
P&S Docket No. D-93-71. 
Decision and Order filed September 16, 1994, 


Failure to file answer - Dealer - Failure to obtain adequate bond - NSF checks - Cease and 
desist order - Registration suspension - Civil penalty. 
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Julie Cook, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act. 


Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. Respondent filed an answer admitting the allegations of the 
complaint. 


Therefore, the material facts alleged in the complaint, which respondent 
admitted, are adopted and set forth herein as findings of fact. 


This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Doug Hof, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 810 E. French Camp Road, 
Manteca, California 95336. 

(b) The respondent is, and at all times material herein was: 
1. Engaged in the business of a dealer buying and selling 
livestock in commerce for his own account and for the accounts of others; and 
2. Not registered with the Secretary of Agriculture in any 
capacity. 

2. The respondent was notified by the Packers and Stockyards 
Administration by mail on or about August .28, 1991 and on or about 
November 7, 1991, that he needed to register with the Packers and Stockyards 
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Administration and obtain adequate bond coverage or its equivalent before 
continuing livestock operations subject to the Act. Despite this notice, 
respondent continued in business as a dealer without registering or 
maintaining an adequate bond or its equivalent from at least August 28, 1991, 
and continuing until at least November 12, 1992. 

3. The respondent, on or about the dates an in the transactions set 
forth in paragraph III of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because the respondents did not have and maintain 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented and purchased 
livestock, failed to pay, when due, the full purchase price of such livestock and 
failed to pay for livestock. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the respondent 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 2 herein, the respondent 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


Order 


Respondent Doug Hof, his agents and employees, directly or through any 
corporate device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Operating subject to the Act without adequate bond; 

2. Issuing checks in payment for livestock purchases without 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

Respondent Doug Hof is prohibited from registration under the Act for 
a period of 5 years, and pursuant to section 303 of the Act (7 U.S.C. §203) is 
prohibited from engaging in business subject to the Act without being 
registered, provided, however, that upon application to the Packers and 
Stockyards Administration a supplemental order may be issued at any time 
after the expiration of the initial 90 days of this term upon demonstration by 
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respondent that he is properly bonded and that all livestock sellers identified 
in the complaint in this proceeding gave been paid in full. Provided further 
that this order may be modified upon application to the Packers and 
Stockyards Administration to permit the salaried employment of respondent 
Doug Hof by another registrant or packer after the expiration of the initial 90 
days of this term and upon demonstration of circumstances warranting 
modification of the order. 

The provisions of this order shall become effective on the sixth day after 
service of this decision on the respondent. 

[This Decision and Order became effective January 16, 1995.-Editor] 


In re: BOB HATCHER. 
P&S Docket No. D-94-32. 
Decision and Order filed September 23, 1994, 


Failure to file answer - Engaging in the business of a dealer and market agency without 
adequate bond - Cease and desist order - Registration suspension - Civil penalty. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
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admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Bob Hatcher, hereinafter referred to as the respondent, is an individual 
whose mailing address is Route 1, Columbia, Kentucky 42728. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account and as a market agency 
to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received September 24, 1992, 
that the $10,000.00 letter of credit he maintained to secure the performance 
of his livestock obligations under the Act would terminate on October 25, 
1992, and that he was required to obtain adequate bond coverage or its 
equivalent before continuing his livestock operations subject to the Act. 
Respondent was subsequently notified by certified mail received November 27, 
1992, that the trust agreement accompanying his letter of credit would 
terminate on December 23, 1992, and that further operations without 
adequate bond coverage or its equivalent would be in violation of the Act. 
Notwithstanding such notices, respondent has continued to engage in the 
business of a dealer and a market agency without maintaining an adequate 
bond or its equivalent. 


Conclusions 
By reason of the facts found in Finding of Fact 2 of the complaint, 


respondent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 
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Order 


Respondent Bob Hatcher, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his operations 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final November 8, 1994.-Editor] 


In re: FRED E. WOLFF. 
P&S Docket No. D-94-47, 
Decision and Order filed September 27, 1994. 


Failure to file answer - Engaging in the business of a market agency without adequate bond - 
Cease and desist order - License suspension - Civil penalty. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
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to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact. 


1. (a) Fred E. Wolff, hereinafter referred to as the respondent, is an 
individual whose business mailing address is Route 1, Gatesville, Texas 76528. 
(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce 
on a commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail that the $80,000.00 surety 
bond he maintained to secure the performance of his livestock obligations 
under the Act would terminate on March 23, 1994, and that he was required 
to obtain adequate bond coverage or its equivalent before continuing his 
livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 
By reason of the facts found in Finding of Fact 2 of the complaint, 


respondent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 
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Order 


Respondent Fred E. Wolff, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his operations 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Six Thousand 
Dollars ($6,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order became final November 8, 1994.-Editor] 
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CONSENT DECISIONS 


(Not published herein.-Editor) 


Murray V. McCaleb d/b/a Tri-County Stock Yards. P&S Docket No. D-93- 
26. 7/8/94. 


Crockett Livestock Sales Company, Inc. and Danny W. Cobb, Sr. P&S 
Docket No. D-93-74. 7/8/94. 


James D. Bierly d/b/a Bierly’s Meat Market. P&S Docket No. D-93-81. 
7/8/94. 


P&M Processing, Inc., William J. Martin and Wayne A. Pinchart. P&S 
Docket No. D-94-6. 7/27/94. 


David A. Johnson d/b/a Johnson Livestock and Darrell Wessells. P&S 
Docket No. D-94-9. 8/1/94. 


Bill H. Kruse. P&S Docket No. D-94-30. 8/4/94. 

Unionville Livestock Auction Company, Rebecca W. Swing, Boyce Livestock 
Company, Inc., Raymond Boyce, and Robert Boyce. P&S Docket No. D-94- 
22. 8/18/94. 

Sitting Bull Auction Company. P&S Docket No. D-93-75. 8/19/94. 


Billy E. Rowan, Jean Rowan and R & R Horse Sales. P&S Docket No. D- 
94-7. 9/16/94. 


John P. McGraw. P&S Docket No. D-94-2. 9/22/94. 


Vern’s Moses Lake Meats, Inc., Tom Ellestad and Larry Ellestad. P&S 
Docket No. D-94-44. 9/29/94. 


Chuck Stapleton d/b/a C & S Cattle Co. P&S Docket No. D-94-19. 
10/3/94. 
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Donald E. Leonard d/b/a J & D Cattle Co. P&S Docket No. D-94-53. 
10/26/94. 


J.E. Saathoff. P&S Docket No. D-93-77. 10/28/94. 
Dean Timmer d/b/a Timmer Livestock. P&S Docket No. D-94-57. 11/4/94. 


James M. Brantley d/b/a B & B Packing Company. P&S Docket No. D-94-1. 
11/9/94. 


Gordon Feeder Cattle, Inc. and A. A. Daringer a/k/a Tony Daringer. P&S 
Docket No. D-94-8. 11/15/94. 


Lamar Pugh. P&S Docket No. D-94-49. 11/17/94. 


Nixa Livestock Auction Co. and Jerry M. Estes. P&S Docket No. D-93-38. 
11/21/94. 


A. Arena & Sons, Inc. and Frank Arena. P&S Docket No. D-94-43. 
11/25/94. 


Philip W. Ambrose. P&S Docket No. D-94-46. 11/25/94. 
Tim Pantalion and Mike Pantalion. P&S Docket No. D-94-54. 11/29/94. 


Waterbark Livestock Marketing, Inc., d/b/a Union City Livestock Auction and 
John Corwin. P&S Docket No. D-94-37. 11/30/94. 


Tommy Mayberry, d/b/a M & M Cattle Company. P&S Docket No. D-94- 
55. 11/30/94. 


Thurston Paulk, Jr. d/b/a Paulk Livestock Company, Coffee County 
Stockyards, Inc. and George Michael Paulk. P&S Docket No. D-93-63. 
12/5/94. 


Donald Foreman, d/b/a D & R Feedlot. P&S Docket No. D-94-41. 
12/29/94. 





1610 CONSENT DECISIONS 


Eastern Kansas Livestock, Inc., Robert Walrod, Steve Buerge, Leona Walrod 
and Garren Walrod. P&S Docket No. D-94-5. 12/16/94. 





INDEX 
JANUARY - DECEMBER 1994 


ADMINISTRATIVE PROCEDURE 
agency interpretation of Administrative Procedure Act 


ETT LETTE ETT eee 443 
appeal to Judicial Officer 
extension of time to appeal one of two consolidated 
dockets applies to second docket .................05. 686 
8 Fe RVs oh a i ONE ETE OOO eX 795 
discovery, 
not available in administrative proceeding ................ 461 
extension of time to appeal one of two consolidated 
dockets applies to second docket ...............00 ee eeee 686 
Federal Rules of Civil Procedure, 
not applicable in administrative proceeding ............... i44 
Federal Rules of Evidence, 
not applicable in administrative proceeding ............... 377 
hearing 
admission of allegations by failure to appear ............. 1030 
I oC UNG Ri Nev Sd wee see end nn 377, 1437, 1680 
Roemee Queene WRIT APA. .o wi 6 ccc cee riserewess Aad 
exception for public health, interest 
IE oS rece ccc cccscceedeudvwans 443 
notice and opportunity to comply .............. 443, 691, 1680 
OCCT See Te Tee ee eee er ee ee 96 
ES Fibs Fee 6 Hire e dee repe nee e ewes 443 
pleadings 
answer 
admission of material allegations ................ 654, 1419 
PEEVE TETERECETEETT ET 1357 
re 65, 144, 426, 1087, 1101, 1569 
formalities of court pleadings not applicable 
in administrative proceeding ................ 80, 1087, 1419 
Tee 96 
ee ee eee ee ee ee eee 1628 
second chance provisions of 5 U.S.C. § 558(c) ....... 443, 691, 1680 
public health, interest or safety exception 
NS 6S REWEs Cs a Pees ei eee eh as Meee Ay 








standard of proof 


preponderance of evidence ....... 96, 176, 212, 261, 322, 357, 377 
Pata kd lk saw eae 761, 1232, 1327, 1357, 1680 


AGENCY’S INTERPRETATION OF REGULATIONS .. . . 377, 1030, 1419 


AGENCY’S INTERPRETATION OF STATUTE IT 
EY sees bev ee ese 1, 80, 377, 976, 1004, 1185, 1419 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
milk marketing orders 


enp-cunens plan, tevmbimation .. 2... nce cassccecees 1012 
TE ee ee See ee ee ee 1 
EPCOT E CTL CRC TOT CC CCT Ce Cee 1 
ED GE AE nn oo. n v tisraw'e ca cieeseerwaes 964 
EE ks i ear oGleisi een ae ee ee elalsR aa Seo 1 
ss o's ha d's + 004 SARE METAS SMe Hale 976 
CS ORCC CETTE TTT OTC CTT Cr Te 17 
ECE CET ee Tee ee eer re TT 964 
milk for milk chocolate classified as Class TI ............... 17 
ead a aS ie aig ke KWAN We RAR. 976 
PEPPER TCE TL COR ee Tee Te 964 
EE ee ee ee ee ee 1004 
ECT TT CTC EERE Te TT CTT ere Te 964, 976 
remand of Secretary’s final decision 

I Gr iil oh W Wicm Wane WIR 1 
statutory factors for adjusting differentials .................. 1 
termination of baso-cucess plan ..........cccccccccsnes 1012 
ene Cede ee hee ed aa EN eS 17 


purpose of AMAA, 


SE NE BO GPUINEONS. 2. ow fais ein ccicnscesencess 17 


ANIMAL QUARANTINE ACT 
birds, importation from Mexico without inspection ............. 65 
Brucellosis Eradication Program 





interstate movement of cattle ................. 70, 1020, 1024 
CE OPES is hb 4 AK e ee Cee REE 70 
I ee ee 70, 1030 


without required documents ............ 








WAEHIOLIE DEUGEIRIN CORE So dickens cee cccevcodeee veers 1030 


Ga ie AAR G Ris RECA dis Bees Ce OREN TES 1024 
failure to appear at hearing constituting 
Ee ee eee ee eee Cee Tee 1030 
horses, importation from Canada without inspection ............ 60 
movement of animals into United States 
veterinary health certificate, lack of ................20005- 65 
veterinary inspection, failure to inspect 
Ee eee ee 60, 65 
sanctions 
ee ee ee 60, 65, 70, 1030 
ee ee ee eee rer 1020 
reduced by half where no hearing required .............. 65 
separate penalties for individual and 
i ies kee ceeds ane ee seeder eset 70 
policy 
ignorance of law not mitigating ................ 1024, 1030 
malicious intent mot am clement ..... 0... cece cceene 65 


veterinary accreditation 
animals tested 


misstating identity, number and age ................4. 461 
Sh 0 Fa i we deater see deres 1437 
constitutes license for purposes of 5 U.S.C. § 558(c) ........ 443 
i aS has OREN OSES ees 461 
effect of disciplinary proceeding on accreditation 

ECCT CRETE LO LEC ORCC eT ee 1437 
failure to comply with regulations, 

Standards and instructions: 2.6... 6. ees e cee ews 461, 1437 
failure to perform TB test alleged but not found .......... 1437 
informal conference, 

failure to hold found to be harmless error ............. 461 
license 

accreditation found not to constitute .................. 461 

accreditation found to constitute ..................08. 443 
notice and opportunity to comply provisions of 

ie i eee hes een o de endee ee 443, 461 
public health, interest or safety exception .............. 461 
exception found to be inapplicable ................. 443 
TOVOCUMION GE OUCTOUTIIION ooo ccc ccc cette wceeces 461 
signing TB test without ascertaining whether correct ....... 1437 


vii 














5 i tion pee! 9s ow Ske eR Oe RAD ows 


MEE I go eine hdc wee daselee ee seGes 461 
credit given for time unable to obtain 
Federal accreditation in another State ............. 1437 
| PCLT PE TOT CCT EEE TTT Ce 443 
test results 
NG eS COG otek aw sed bawes ca RR ANd ewes 461 
I 5s ies Siew argiwihh cea CNM RE WA RO OS RG 461 
evidence did not warrant finding .................4-. 4a 


ANIMAL WELFARE ACT 


carriers 
separate violation for each animal harmed ............... 1076 
transporting animals without sufficient air supply .......... 1076 
dealers 
animal care and facilities, 

I GO IEE PET gas i ow dies ve vv a reeews 144, 1087 
ET ET ee ee 80 
facilities housing animals 

ECCT TTT TOT ETT CETTE eee 96 

failure to provide appropriate facilities ........... 144, 1087 

food and water receptacles, unsanitary ................ 144 

ee ee ee ee jada 

ies og a aay 6 4 eik ee GaN WSs 96 
failure to provide veterinary care 

ESO OTC TT eS Tre ee eee 96 
improper handling alleged but not found .................. 96 
inspection of facilities 

ie ees eee a ce Wwe a ORS 1087 

not violative of 4th Amendment .................... 1063 

Reh he cowisa Wein tiled ads «8 while es 144 
license 

NN Si Era ise wig > Bite WR We RE 80, 144 

CO PE ee Te Te ere Pee 80, 144 
SUA MRR UES «eo e Rae KEES Raw kW 1063 
records 

failure to keep and maintain ................ 96, 144, 1087 
EE OP GE OCIS vs ns nw se vasiseweeewess cca 144 


a lion -iy XW: w-H Uh SIRI DSW es ACR @ 





standards of care as to animals 


ES TC Te eee 144, 1087 

failure to provide veterinary care alleged ............... 96 

IN ou aeW wh b Win oie ewle Whee ames s 96 
veterinary care, 

en ee ee 144, 1087 
warrantless inspection not violative of 4th Amendment ...... 1063 

exhibitors 
animal care and facilities, 

Spee to proves BEGMMG 2... cect c eee eeees 1101 
EN a cis ANNE RNAS 4 AS Fd eee eae eu Ree eNeS 80 
license 

Ne ii iis Wale 64:4 6s AARON EARNS OES 80 

EE OE ee Ee ee 80 

re Pee 1101 
ee Pee ee eee eer ee er ee eT ee 80 
records, 

failure to maintain complete and accurate ............. 1101 

sanctions 
cease and desist order ...........e000% 80, 96, 144, 1076, 1087 
ee ee 80, 96, 144, 1063, 1076, 1087 

I SNP GP GUID... ons oo kvc ca weansedwese 1076 
GMO GOGO go ccc ccesecees 80, 144, 1063, 1087 
NG ii0eivrvacne deed see keerreNeuNeen 1101 


CONSTITUTIONAL ISSUES 
Animal Welfare Act 


warrantless inspection not violative of 4th Amendment ...... 1063 
er ee ee er a ee ee ee 1327 
Fourth Amendment 

ss TTT TT ETTE LTCC TT 1063 
Horse Protection Act 

subjective soring determination not violative of due process .. 1327 

og RTT EERE TTT TE CTE eee 1327 

DEFAULT DECISIONS ................ 545-631, 677-681, 928-961 
ata a Lata Valiglia, cha: Suma eres 1474-1563, 1591-1605, 1909-1918 








EVIDENCE 


adverse inference from failure to testify ............ 639, 1020, 1628 
credibility determinations 
UT MED os cca ssc eens eeu Nee eas 169 
Federal Rules of Evidence, 
not applicable in administrative proceeding ............ 261, 377 
hearsay 
ES Ee ee 377, 1020, 1437, 1680 
Ses ks ney ook ae eee eee 1020, 1219 
pest recdlection recorded .... 0... .ssescess 176, 212, 261, 322 
bss alate sie oe aie ee 1232, 1327, 1357 
ik sia ae woo 6 saw dd CORE RRR ee ED 1628 
preponderance standard ............ 96, 176, 212, 261, 322, 357, 377 
rere rT Cree 761, 1030, 1232, 1327, 1357, 1680 
witnesses 
adverse inference drawn from failure to testify ..... 639, 1020, 1628 
expert testimony, veterinarians’ ................04- 261, 1232 


FEDERAL MEAT INSPECTION ACT 
inspection service, 


per se unfit to receive--conviction of misdemeanors ......... 157 
misbranding meat products, 

AS ES eee EET EET eee ee 157 
0 POSTE TOPE ECT CCE To Tee ee 157 
sanctions 

CUMIN GE GUBOCTION SOTVICE .w 2. es cece cee cees 157 
aaa bens 6 Ads hp Rw ed CAREER PERCU 157 
FOREST RESOURCES CONSERVATION AND SHORTAGE RELIEF ACT 
application for sourcing area .......... 1108, 1118, 1140, 1156, 1185 
es i sah daa nda te Wee es Fue EN 1118, 1140 
ee ee or 1114, 1156, 1185 
tockmical requircmecats mot met .... 2... ccc ccccccess 1114 
boundaries may be amended prior to close of hearing ...... 1185 

re 1140 


crestline of Cascades 
as economic barrier to movement of timber ... 1118, 1140, 1185 
SN EY 5 oni icaiienctecceces cs 1118 
eas sae SaRO MSs RE EO ON TSM 1118 


NS a eS oda ae huss od eeeeeeaRe es 1118, 1185 
geographically and economically separate from export area 


ES ECT TEL CETL OE ECL EEE 1118, 1140 
a Sia dais t+ 4x eed cee eneennnews 1156 
ee ee 1118, 1156 
requirement of prior purchases .................-.. 1185 
Regional Forester’s analysis substantially deficient ......... 1156 
ere 1118, 1140 
procedural rules may be modified to meet ............ 1140 
subpoena power not granted by Act ................... 1118 
review of existing sourcing area ...............02005- 1108, 1177 
expanded sourcing area approved ................. 1108, 1177 
informal meeting requirement .................... 1108, 1177 
HORSE PROTECTION ACT 
Act not unconstitutionally vague .................eeeeeeee 1327 
SE TE SN I oko hie occ ieee weweses 169, 1219 
allowing entry of sore horse, defined ................. 1207, 1357 
Ames and Auburn Studies outdated ...................... 1232 
attempt by owner to prevent soring .................0005. 1207 
Burton decision not followed outside 8th Circuit ............. 1357 
documentary evidence 
IS dG Ve seca sewee ceaie atten s eee 239 
cmterime, Gemed . oc cect v cree. 176, 212, 261, 322, 1232, 1301 
examination by private veterinarian ................... 239, 1286 
EES 5s EA e OR ie tides én nen esdeanes ewan 212 
intent not an element of violation .................... 1301, 1327 
palpation evidence, reliance upon .............. 176, 212, 239, 261 
USCA See eee 1232, 1301, 1327, 1357 
rebuttable presumption of soring 
er 176, 212, 239, 261, 322 
Riis Wt oib) aie fe setdec eae era ielravecana tere Rena 1232, 1301, 1327 
sanctions 
TTT Ce Tee 169, 174, 176, 212, 239, 261, 322 
GME RAE a OL RE EN 1232, 1301, 1327 
EE bivbeunetrcniler enced een waeewes 239, 322 
unique circumstances permitting reduction ............ 1301 








disqualification from showing or 


RE iss aw ecw dhe Phew ee ee 176, 212, 239, 261, 322 
PERERA Aes Kacdienaeiewedd eee 1232, 1327, 1357 
policy 
at least minimum disqualification 
generally imposed .... 0. csceess 176, 212, 261, 322, 1357 
CE a ae sea w Kane eH 169, 174, 176, 212, 239, 261, 322 
UR ek ait caw 6009 wo RN 1232, 1301, 1327, 1357 
affirmative step by owner to prevent soring .............. 1207 
RS Saha ekd ties sd cele WEEE EN 6 POCA REANaS KAM 239 
facts of case insufficient to address 
whether respondent exhibited horse ................ 322 
ee 239, 1207 
intent not an element of violation ................. 1301, 1327 
IOI is ik onde sas shake Melee aes 1232, 1327 
NN i Wik i wieio te Nike sa Kn ane 176, 212, 239, 1301, 1327, 1357 
allowing entry of sore horse, defined ............ 1207, 1357 
effect of affirmative step to prevent soring ............ 1207 
subjective determination of soring 
eee re ee 1327 
ore iS itera ea wll pl aaa eee 8 176, 212, 261, 322 
Dae cethibeas wait oe es Hae ew BROS 1232, 1301, 1327 
veterinarians GCxpert testimony ... 0... scccsccscccsiens 261, 1232 
past pocoMoction recorded .... 2... ee secseees 176, 212, 261, 322 
(ecu ewe aennsasen et 1232, 1327, 1357 
JUDICIAL REVIEW 
5) a ace ee AD RAED AWA eRe 78, 1200 
extension applies to consolidated docket ................. 686 
COMMMNMIER 60 BBCMCY GIRCTOMION 2... cere csecesecens 964 
SET CTUTER ERUPT CITT COT Ce 78, 1200 
standard of review 
MOUUPONY RE COUEIGIONS ..w 5. ccc sencees 1, 17, 964, 1012 
RR Se ASA dit ore dd tee BRL aa 1004 
substantial evidence ............... 169, 174, 686, 691, 964, 976 
EAN asin sieve: cieadal Maa ce 1004, 1020, 1200, 1219 


witness credibility determination 
Bemeeeen SCGINEO SOP PALS 5. 6. 6 6 oc cbc eeesisescen eens 169 


xii 


NONPROCUREMENT DEBARMENT AND SUSPENSION 
administrative record inadequate 


as lease eee bagudesbaeee eee 357 
EN OE Cee Eee CE CTE 1400 
debarment period reduced in light 

OE MI CIES «. «ww cere ccccces 365 
debarring agency’s burden of proof ..............0 cece eee 357 
debarring official’s decision 

failure to meet time requirements ........ 1403, 1407, 1411, 1415 

Cant OE INOS WHEEENS og 5 ccc iceceseweesees 365 

ee ee 357, 1403, 1407, 1411, 1415 
Be OP Tr I GI og gcc ccc ce cccnweedceseus 1400 
Farmers Home Administration 

housing projects financed by ................0-. 350, 357, 365 

violation of FHA regulations 

conversion of rental proceeds to 
ee eee 365 
failure to establish required accounts and 
iy iia rakes eo kee wo ede 350 
failure to invest reserve funds in interest 
EE ee 350 
failure to make timely loan payments ................. 350 
failure to make timely payments of real 
eens whan geass Ski +e eee aoe we ee ene 350 
failure to submit required reports .................... 350 
spending project funds without prior 
ee ee ee ee 350 
I EE Oe ee 365 
gh so 5 J eae ke Cone aee ees 357 
time requirements for issuance 
of debarring official’s decision ........ 1403, 1407, 1411, 1415 

IN ho ecw e nwa ee dees sss 00d een euanen ees 1403 

failure to meet as grounds for vacating .... 1403, 1407, 1411, 1415 
TT CEC EERE ERRE EOC TE Cre 350 


PACKERS AND STOCKYARDS ACT, 1921 


A irre ai Saletan ces scene dadeks 639, 654, 1577 
GeRepOE PUUNONE MRNOCMNERE ono ccc cence sncsveosss 639 
Se IN be Sia baer db cere cc ccceaiaweedous 1577 


xiii 





reparation proceedings 


Oo PPUET EEC ET EOL  e  e 660 
ne CIN sc o's s oe ceine was awainnuaee 660 
EE ee ers ee 660 
ik ik nan ah e tnd hak08* 6 639, 654, 1569, 1577 
failure to make full and prompt payment ................. 639 
improper management of custodial account ............... 654 
issuing checks with insufficient funds ................... 1569 
ORE MURIOEE oo oiiniec ciceciccecacceaces 654 
OE Oe ee ee 1577 
Ae re in wens bd Wak ea we ew bed oe area R 654 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
agent, 

principal’s responsibility for actions ................ 728, 1715 
alteration of inspection certificates ............e ee eeee 728, 1715 
EEE Oe EE TE ee Te 795 
application for license 

containing false and misleading statement ................ 686 

i id titan 5 ade tai Gb ihe, elon &: a5 eee 700, 1628 
ih db koe hos A ale a AGI ON ee mia e eee eee 761 
ONT OE Oe Ce ee OT rr TT 761, 1628 
corporate respondent 

Guces Spams stewing to appeal ... . . occ ccsevesices 795 
EEE eee Te ee TT eee Crea oT ee 761 
a. a9 >, whi oe eM Masa ake 691, 1628, 1680 
employment restrictions 

a Nat Son oi ig Wea. nk nea a 1628, 1680 

EE ee a ee eT 691, 1628, 1680 
eile aaa i 4 RRR he Seem 691 
failure to deny material allegations ...................00008- 800 
false and misleading statements 

ESSE OCT CTCL COC CT Ce 686 

mate for framduloat purpose ....... ccc ccc esceses 728, 1715 
inspection certificates, 

EE EET TE eT TTT eT ee Cre 1715 
OOOO ET Oe Te ETS Pe 1715 
license 

PET TEST OC CTC TT eee Oe TEC 700 

false and misleading statement in license application ........ 686 


XiV 





ein illgl > scabies ADS é 40 oh a ARG Re 1672, 1680 
misleading statements 


a TL POLE EL ET ERECT TELE CRETE 1715 
wogardimg condition of produce ...........cccsscccesces 728 
payment 
failure to make full payment 
ES ee ee 686, 703, 761, 795 
RPL AUN ee UME UNA eee ewe ewes 800, 1622, 1672 
"slow pay" and "no pay" distinguished ................. 800 
rier iad La Wes ase ded ee saws 800 
settlement payments for partial amount 
PIII oe pieces cece weeseeeeeees 703 
reparation proceedings 
I 6 ceca cerecaweevae neve doses’ 810 
accord and satisfaction 
clear notice to creditor required ..........ccccccceee 1861 
os is is 9 ee WEN ee ew Needs 828 
agency 
undisclosed principal may bring suit .................. 909 
breach 
8555 4's oa ease wd oe eRe eS eeVORES 909 
ice aes We cde eee oeee ee weKe 828 
brokers 
eee ee eT eee 1766 
damages flowing from failure to 
hid ss x +é'w e'ee's 0X RRO REM OMS 1766 
special agreements rather than 
Es aby Oks 6s wees oewe renew eas 1766 
burden of proof 
IIR iiidisee ca cee es ances aGudes 1766 
contracts 
breach 
I. a aes < v.00 0a ee eee eeoeenes 909 
i hia sia arwie dete eh aw wee 817, 1766 
effect of unilateral price reduction ................. 828 
open price sale 
EN So. skye svev sere seaeawneee 892 
terms 
past course of dealing insufficient 
when shipment received... .. «0.5 cece eens. 1879 


XV 








void as against public policy ...............0000- 1879 
conversion 


liability of innocent purchaser of stolen goods .......... 1901 
Ee oh Sa Kah Ks 4d VERPCO ADC E DCRR ORES 1766 
damages 

ee ee 810, 828 

percentage of condition defects ..............505. 828 
computation of seller’s 

eee ee 879 

te Fs I UIE no vic i iictie caw ccoeee viens 879 
EI ee eee eT er eee ree 810 

50 bien) 50/6 KE A OR a 828 

material breach as to size and brand ................. 810 
os bw hd wi Wa aOR wee waa 879 
evidence 

burden of proof 

IN OE OOMITRE noc iced seacareaaes 1766 

oral guarantee by broker of accounts ................ 1766 
use of f.o.b.a.f. terms must be clearly 

ie anes AS ea alsa kane sae 64a 870 


fees and expenses 
award of market rates to party with 


I 5g arb gs a oe ek eR NO ld 1766 
a a: au: om: Ws RANA de 1766 
foreign survey 
A AT NID ox oc cess cs dF SE wl eWhleWe ¥ se’ 817 
meant 00 Show Greach .......in kc ceeresseccaeese 1889 
inspection 
foreign survey adequate to show material 
ESSE ee CEPT TORT OT PEER Te 817 
as 6 iv ve eae Wane awe ed 897, 1901 
es ies ck ee eae ATs KROES 918 
misbranding violations, 
IN WII oo on o.oo at se ewe aleearewes 1879 
practice and procedure 
NE aha wrdid 8 ev od WH oa 0 NT RRR 1766 
purchase after inspection 
i ae sc caked ene wae awk ees 817 


rejection of goods 


seller’s responsibility to dispose of load ............... 810 
wrongful when following acceptance .................. 810 
settlement agreement 
CVGEROS MOCHERRTY 10 PTOVE «2. cect eccceeess 817 
EE ee ee ee 1859 
suitable shipping condition 
ENT TET TUTTE ECP CC RCC TCI CCC 828 
Ne Diigiiit ccna eaunn se bam nee vie 810 
transportation 
normality of conditions, proof of ................. 817, 870 
waiver of claim for abnormal transportation ............ 828 
warranties 
express language constituting ..............0sse0005. 897 
responsibly connected persons 
ile Satin a Ged ad hid sae kek nas kee R KER 1611 
employment restrictions, 
affiliation constituting violation of .................... 691 
eS oa eee ee ee ee 1611 
SE Seki edna kee SER Owns Ewawed seed 700 
ID 6s ninco es ewsewsesienmes Oe 1611 
sanctions 
flagrant and repeated violations .......... 700, 703, 761, 795, 800 
a also 6 ss ketnecaekatarerass 1622, 1672, 1680 
publication Gf viclations ... 2... ...650s 0080000 703, 761, 1622 
powocetion GF Geemes .... 0. ccc eee. 686, 795, 800, 1672, 1680 
a SOP TTC TELE EEET EL CT 728, 1715 
persed of menpemsion redeed:. . ... ccc cen 691 
ete tei bie dda etre earn diadwneeees 1622 
standing to appeal, 
ND oo bse voice ce we nsieee sash dees 795 
SiO IUGE 6.455) doe bv eais. os He wee SRO ESO 686, 691 


PLANT QUARANTINE ACT 


I Oe Oe I, NO nak ook ccc ccc wee wecsewas 1419 
application of Act 
wholesaler dealing through broker ................-.006: 377 





certificate or permit required 
interstate movement of trees from gypsy moth 


SO Cee ET CTT RCT EERE 377, 1419 
shipment of regulated articles to United States 
I OE ities i dans ig: Wil Oey Wee Cay Rin wee % 429, 1433 
failure to deny material allegations .................00000- 1419 
EE a ee 429, 1419 
offering prohibited articles to common carrier 
for shipment to continental United States ................ 429 
quarantine policy 
REE EME GBS noc ccc iwc sees eee's 377, 1419 
ULE eee ee 429, 1433 
regulated articles 
EN aii ik Gy ae w geile a We oe aww H SEE ee 429 
trees from gypsy moth high-risk area ................ 377, 1419 
sanctions 
 iidiune sc cndne ek howe 375, 377, 429, 1419, 1433 
installment payments permitted .................000- 375 
intent not an element of violation ................... 1419 
I GU II ke i ckeines eve wscdd bas band 377 
irs Sens We'd 6nd TENRN Oe Rwy 377, 426 
6 ciiai eens eked ERNST RRA eR 426 
SANCTIONS, GENERALLY 
geese amd Gostst order .. ww. ccc cases’ 80, 96, 144, 639, 654 
eT eT eee eT 1076, 1087, 1101, 1569, 1577 
ce penalty... 005055 60, 65, 70, 80, 96, 144, 176, 212, 239, 261, 322 
is haiiat sen 375, 377, 426, 429, 1030, 1024, 1063, 1076, 1087 
ee ee 1101, 1232, 1301, 1327, 1357, 1419, 1433 
SET CORE CT EERE TT TT TT 239, 322, 426, 639, 654 
RS nis ay en eae NON RENE RE RR ees 375 
i arn ceroneee ee ewawene we aw ed 1076 
EEN eee eT eT TE Tee ee Te eT 1301 
i eae a ce at aie POLES 350, 365, 1400 
disqualification from industry participation 
a 176, 212, 239, 261, 322, 1232, 1327, 1357 
oie cu 5-0 Wate Se eRe BH en 691 
rR 6s bass nndaneeeepuweaans 157, 1063, 1087 
license revocation ................. 461, 686, 795, 800, 1672, 1680 





No eS esa cwwadawees es 691, 728, 1101, 1715 
credit given for time unable to obtain 


Federal accreditation in another State ............... 1437 
ee hi ins bed dea we ewes ag wewe as 443 
I I OUD oc ic ce ccccndveeneeeceeus 691 

mitigating circumstances 
justifying reduction of penalty ................. 322, 365, 1301 
UTICUEION GE VIGUEEIOMS: . ccc ccc cece seece 703, 761, 1622 
TT eee 654, 1569, 1577 
ee ee 65, 176, 212, 261, 322, 377, 426 
ated at aad Acalsa taal gft0 ws: 9: Giana! atavels 1030, 1063, 1301, 1357 

willfulness, 

SE Oe SP ED nv oc esc cccenecenseees 461, 654 
GUY AREAL ARGS boeken sek ceded eeneeewaten 443 
withdrawal of inspection services .............0 ee eeeeeeeee 157 


*U.S. GOVERNMENT PRINTING OFFICE: 1995- 615-013/23001 

















Part Two (P&S) 53 AGRICULTURE DECISIONS 1569-1610 July-December 1994 











